Informed Consent

In a recent survey of 758 physicians with cosmetic practices, an alarming 13.5% stated
they do not use informed consent with injectables.® A physician’s failure to inform the
patient of the risks and alternatives to a particular treatment gives rise to potential liability
grounded in fraud? with significant financial exposure.® Informed consent is a duty
imposed upon physicians, either by statute* or common law®, based upon a failure to
adhere to the standard of care.® Most importantly, the standard is not what the physician
thinks is material, but what a reasonable patient would have found material before
accepting the proposed treatment.” Since 29 jurisdictions have abandoned geographical
limitations, and now impose a nationwide standard of care®, it is a virtual statistical
certainty that the 13.5% minority of physicians who do not obtain informed consent from
their injectable patients will be deemed negligent.

Informed consent is not limited to physician’s offices where injectables might be available.
A salon owner performing phenol chemical peels was held to a physician’s standard of
care®, and individuals providing flu vaccinations were held to the same informed consent
standard as local physicians'®. Lack of informed consent is a basis for liability
independent of whether an injection of anesthesia by an oral surgeon was performed
negligently.'* Lawsuits claiming lack of informed consent for injections have been filed
involving sclerotherapy®?, injections to remove varicose veins®, nerve blocks collapsing
one lung**, myleograms®®, pericardiocentesis® and liquid silicone as a non-FDA approved
injectable substance.’

Injections constitute the practice of medicine. Consequently, every injector must obtain
not only consent, but consent sufficiently informed that the patient understands the risks
and benefits, all legal alternatives, and the FDA status of the substance being injected.
Also, get it in writing, lest you risk oral/ consent being construed as 170 consent.
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